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) STATE OF ILUNOIS
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CommonwealthEdisonCompany )
Petitioner, )

PCBNo.____________

v. ) (TradeSecretAppeal)

)
Illinois EnvironmentalProtectionAgency, )

Respondent )
)

COMMONWEALTH EDISON COMPANY’S PETITION FOR REVIEW OF THE
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY’S DENIAL OF TRADE

SECRET PROTECTION

Pursuantto theIllinois EnvironmentalProtectionAct (415 ILCS §~5/40, 5/7(a)) and 35

Ill. Adm. Code§ 130.214,CommonwealthEdisonCompany(“CornEd”), by and throughits

attorneys,Sidley Austin Brown & Wood LLP, herebysubmitsthis Petition for Review of the

Illinois EnvironmentalProtectionAgency’sDenial of TradeSecretProtectionand herebystates

asfollows:

1. On January30, 2004, CornEdsubmittedfinal responsesto a CleanAir Act § 114

InformationRequestissuedby theUnited StatesEnvironmentalProtectionAgency(“USEPA”).

At USEPA’s suggestion, CornEd submitted a courtesy copy of the final responsesand

attachmentsto the Illinois EnvironmentalProtectionAgency (“IEPA”). Included in CornEd’s

final responseswere excerptsfrom a Continuing Property Record (“CPR”) and Generating

Availability Data System(“GADs”) datarelating to six coal-firedgeneratingstationsformerly

ownedby CornEd(collectivelyreferredto as“Confidential Articles”).

2. The excerptsfrom the CPR are compiled listings of confidential detailed

financial informationrelatedto expendituresat the six coal-firedgeneratingstations. The CPR



compilationscoverapproximately25 yearsofadditionsandtransfersto thesestationswhich cost

more than $100,000. Eachentry includesthedatethat the equipmentwasput into service,the

relatedwork ordernumber,a descriptionof thework, and thecost. The CPRcompilationwas

generatedto answerspecific requestswithin the USEPA’sClean Air Act § 114 Information

Request.Thesecompilationshavenot beenreleasedto thepublic.

3. The GADs datacontainscompiled information relating to the operationof the

electricgeneratingunits at the six coal-firedgeneratingstations. TheGADs datacoversafour

yeartime period and includesplannedoutagehours,forced outagehours, maintenanceoutage

hoursand total unit deratedhoursfor eachgeneratingunit at eachstation. The GADs data

compilationwasgeneratedto answerspecificrequestswithin theUSEPA’sCleanAir Act § 114

InformationRequest.Thesecompilationshavenot beenreleasedto thepublic.

4. Theinformation containedin the ConfidentialArticles is consideredconfidential

by CornEd and hascompetitivevalue. If CornEd’scompetitorswere allowed accessto this

information, CornEdwould be placed at a disadvantage. The dangeris elevatedbecausethe

informationis compiledandcoversa periodof years. Thesecompilationscollectandsummarize

confidentialdataintoa conciseformat. As explainedin its tradesecretstatementofjustification,

CornEd limits the availability of the information within the Confidential Articles to select

individuals at CornEd and its parent company,Exelon. Accordingly, CornEd conspicuously

marked its final responsesto the USEPA’s Information Request as “Confidential Business

Information” pursuant to the regulations set forth by the USEPA at 40 CFR § 2.203.

Additionally, CornEd identified the documentsas confidential businessinformationwithin the

text ofits responsesand in acoverletteraccompanyingits submissions.
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5. The CPR compilation is also consideredconfidential businessinformation and

tradesecretsby the currentownerofthe six coal-firedgeneratingstations,Midwest Generation,

EME (“Midwest Generation”). CornEd is obligatedto MidwestGenerationto maintaintheCPR

entriesasconfidentialinformation.

6. On March 1, 2004, CornEdreceiveda letter from the [EPA requestingthat it

justify its claims thatthe ConfidentialArticlesaretradesecretspursuantto 35 Ill. Admin. Code

Part 130. On March 11, 2004,CornEd submitteda statementofjustification pursuantto 35 Ill.

Admin Code Part 130, asrequestedby the [EPA. The statementof justification explainedthat

the Confidential Articles are tradesecretsbecausethey havebeenprotectedby the company,

havenot beenreleasedto thepublic, andhavecompetitivevalueto thecompany. 35 Ill. Admin.

Code § 130.208. CornEd also attacheda certification as requiredby 35 Ill. Admin. Code §

130.208.

7. On April 28, 2004 CornEdreceivedaletter from the[EPA via U.S. mail denying

tradesecretprotectionfor virtually all of CornEd’s Confidential Articles. The [EPA indicated

that CornEd failed to show that the Confidential Articles: a) had not been published,

disseminatedor otherwise become a matter of general public knowledge, and/or b) have

competitive value, and c) do not constitute emission data. The IEPA letter provided no

explanationor support for thesecursorystatements. In that letter, [EPA grantedtradesecret

statusto theworkordernumbersin theCPRcompilation.

8. Releaseof CornEd’s Confidential Articles to the public would be contrary to

Illinois law becausethey constitutetradesecretsexemptfrom disclosureby the Environmental

ProtectionAct (415ILCS §~7(a)(i), 7(a)(iv), 7.1(a))andtheIllinois FreedomofInformation Act

(5 ILCS §~140(7)(a)(g)). To the bestof the company’sknowledge,the Confidential Articles
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have not been disseminated,published or otherwise become a matter of general public

knowledge. Further, the Confidential Articles have competitive value becausethey contain

compilations of detailed, confidential information that reveal information about CornEd’s

businessstrategiesand practicesand the operationof the electric generatingunits at the six

stations. The disclosureof this information to ComEd’s competitorscould placeCornEd at a

disadvantage.CornEddoesnot haveaccessto similar informationgeneratedby its competitors.

9. If the Illinois Pollution Control Board (“Board”) determinesthat the IEPA

properlydeniedCornEd’sConfidentialArticles tradesecretstatus,the [EPA should continueto

protectsuchdatapursuantto the Illinois FreedomofInformationAct (5 ILCS § 140/7(g))and2

Ill. Admin. CodePart 1828 asconfidentialcommercialand financial informationthat is likely to

causeCornEdcompetitiveharmif releasedto thepublic. Further,the [EPA should continueto

protectsuchdatapursuantto theIllinois EnvironmentalProtectionAct asconfidentialdata(415

ILCS § 7(a)(iv)).

10. Due to the confidential and commercial nature of the Confidential Articles,

CornEdrequeststhattheybe filed underseal.

11. CornEd requeststhat the hearingon this matter be held in-camera to avoid

disclosureofCornEd’stradesecrets.

WHEREFORE,CornEd respectfully requeststhat this Petition for Review be Granted

and that the Board enteran order reversing[EPA’s determinationthat CornEd’s Confidential

Articles arenot entitledto tradesecretprotectionor, in thealternative,thattheBoardremandthis

matterto the [EPA and direct that the [EPA continueto treat this informationas confidential

until a final determinationis madeunder5 ILCS § 140/7(g)and2 Ill. Admin. CodePart1828.
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Respectfullysubmitted,

CommonwealthEdisonCompany

By: , ~

Byr F. Taylor /
ChantéD. Spann
SidleyAustin Brown & Wood LLP
Bank OnePlaza
10 5. Dearborn
Chicago,Illinois 60603
(312) 853-7424

Attorneysfor Commonwealth
EdisonCompany
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, ILLINOIS 62794-9276, 217-782-3397

JAMES R. THOMPSON CENTER, 100 WEST RANDOLPH, SUITE 11-300, CHICAGO, IL 60601, 312-814-6026

ROD R. BLAGOJEVICH, GOVERNOR RENEE CIPRIANO, DIRECTOR

217/782-5544
217/782-91 43(TDD)

April 23, 2004

Byron F. Taylor
SidleyAustin Brown& WoodLLP
Bank OnePlaza
10 SouthDearbornStreet
Chicago,Illinois 60603

Re: CommonwealthEdison/Exelon
Trade SecretJustification — CommonwealthEdison information

DearMr. Taylor:

The Illinois EnvironmentalProtectionAgency(“Illinois EPA”) is in receiptofCommonwealth
Edison’s(“ConiEd”) tradesecretStatementot’JustificationdatedMarch Il, 2004andreceived
by theIllinois EPA on March 12, 2004. TheStatementofJustificationwasprovidedatthe
requestof theIllinois EPA andaddressesinformationsubmittedby CommonwealthEdison
(“CornEd”) to theIllinois EPAin responseto aUnitedStatesEnvironmentalProtectionAgency
(“USEPA”) requestfor informationunder§ 114of theCleanAir Act (“information request”).
This letterservesastheIllinois EPA’s responseto CornEd’sStatementofJustification.

Sevenattachmentsmarked“confidential businessinformation”weresubmittedby CornEdon
January30, 2004,in responseto theinformationrequestandsupplementits September11, 2003,
response.AttachmentsA throughF areresponsiveto informationrequestnumbers3 and 10 and
containinformationfrom CornEd’sContinuingPropertyRecord(“CPR”) for eachofthesix
coal-firedelectricgeneratingstationssubjectto the informationrequest. CornEd’sStatementof
Justificationassertsthat theCPRis confidentialbusinessinformation assuchis ofcompetitive
valueto competitorsor contractors/vendorsandhasbeensafeguardedby bothCornEdand
Midwest. TheIllinois EPA is denyingtradesecretprotectionto all informationcontainedin
AttachmentsA throughF (i.e., theCPR)responsiveto informationrequestnumbers3 and10
excepttheworkordernumbers.CornEdandlorMidwest failed to adequatelydemonstratethat
the informationhasnot beenpublished,disseminated,orotherwisebecomeamatter.ofgeneral
public knowledgeand/orfailed to demonstratethat the informationhascompetitivevalue.

ROCKFORD —4302 North Main Street, Rockford, IL 61103 —(815) 987-7760 • DES PLAINES —9511 W. Harrison St., Des Plaines, IL 60016 — (847) 294-4000
ELGIN — 595 South State, Elgin, IL 60123 —(847) 608-3131 • PEORIA —5415 N. University St., Peoria, IL 61614— (309) 693-5463

BUREAU OF LAND - PEORIA — 7620 N. University St., Peoria, IL 61614— (309) 693-5462 • CHAMPAIGN — 2125 South First Street, Champaign, IL 61820— (217) 278-5800
SPRINGFIELD —4500 S. Sixth Street Rd., Springfield, IL 62706 —(217) 786-6892 • COLLINSVILLE — 2009 MaIl Street, Collinsville, IL 62234— (618) 346-5120

MARION — 2309 W. Main St., Suite 116, Marion, IL 62959 —(618) 993-7200
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Further,CornEdand/orMidwest hasfailed to demonstratethat the informationdoesnot
constituteemissiondata.

AttachmentG is responsiveto informationrequestnumber4 andcontainsinformationfrom the
GeneratingAvailability DataSystem(GADs). Generally,theGADs identifiesboilerand turbine
relatedforced,maintenanceandplannedoutages.TheIllinois EPAis denyingtradesecret
protectionto the informationsubmittedby CornEdin responseto informationrequestnumber4.
CornEdand/orMidwest failed to adequatelydemonstratethat the informationhasnot been
published,disseminated,or otherwisebecomeamatterof generalpublic knowledgeand/orfailed
to demonstratethat the informationhascompetitivevalue. Further,CornEdand/orMidwest has
failed to demonstratethatthe informationdoesnot constituteemissiondata.

CornEd(oranyrequestorwho is adverselyaffectedby thisdetermination)maypetitionthe
Illinois PollutionControlBoard(“Board”) pursuantto 35 111. Adm. Code105, SubpartsA andB
to reviewtheIllinois EPA’s final determinationwithin 35 daysafterserviceofthedetermination.
Furthermore,CornEd(or anyrequestorwho is adverselyaffectedby a final determinationofthe
Board)mayobtainjudicial reviewfrom theappellatecourtby filing apetitionfor review
pursuantto Section41 oftheIllinois EnvironmentalProtectionAct [415 ILCS 5/41]. (35 111.
Adin. Code130.214)

ShouldCornEdor anyrequestorpetitiontheBoardorobtainjudicial reviewfrom theappellate
court,theIllinois EPA will continueto protectall informationfor whichtradesecretprotection
hasbeengranteduntil it receivesofficial notificationofafinal orderby areviewingbodywith
properjurisdictionthat reversesthis determinationandthatis not subjectto furtherappeal. (35
Ill. Adm. Code130.214)

TheIllinois EPAwill ceaseprotectingall informationnot subjectto tradesecretprotectionas
discussedhereinunlesstheAgencyis servedwith noticeofthefiling ofa petitionfor reviewof
its determinationwithin 35 daysafterserviceofthis noticeofdenialon CornEdandany
requestor.

If you haveanyquestionsorconcernsregardingthis matterpleasedo nothesitateto contactme.

ChrisPressnall
AssistantCounsel
Division ofLegal Counsel

cc: AdamQuader,SierraClub



CERTIFICATE OF SERVICE

I, theundersigned,certify thatI haveserved theattachedNoticeofFiling and
Petitionfor ReviewoftheIllinois EnvironmentalProtectionAgency’sDenialofTradeSecret
Protection,by U.S. mail and facsimile on this 2nd day ofJune,2004uponthefollowing persons:

Division ofLegal Counsel
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P~O.Box 19276
Springfield, Illinois 62794-9276

ChantéD. ~pann


